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coverage to a small employer, a health
insurance issuer is required to—

(1) Make a reasonable disclosure to
the employer, as part of its solicitation
and sales materials, of the availability
of information described in paragraph
(b) of this section; and

(2) Upon request of the employer,
provide that information to the em-
ployer.

(b) Information described. Subject to
paragraph (d) of this section, informa-
tion that must be provided under para-
graph (a)(2) of this section is informa-
tion concerning the following:

(1) Provisions of coverage relating to
the following:

(i) The issuer’s right to change pre-
mium rates and the factors that may
affect changes in premium rates.

(ii) Renewability of coverage.
(iii) Any preexisting condition exclu-

sion, including use of the alternative
method of counting creditable cov-
erage.

(iv) Any affiliation periods applied by
HMOs.

(v) The geographic areas served by
HMOs.

(2) The benefits and premiums avail-
able under all health insurance cov-
erage for which the employer is quali-
fied, under applicable State law. See
§ 146.150(b) through (f) for allowable
limitations on product availability.

(c) Form of information. The informa-
tion must be described in language
that is understandable by the average
small employer, with a level of detail
that is sufficient to reasonably inform
small employers of their rights and ob-
ligations under the health insurance
coverage. This requirement is satisfied
if the issuer provides each of the fol-
lowing with respect to each product of-
fered:

(1) An outline of coverage. For pur-
poses of this section, outline of cov-
erage means a description of benefits
in summary form.

(2) The rate or rating schedule that
applies to the product (with and with-
out the preexisting condition exclusion
or affiliation period).

(3) The minimum employer contribu-
tion and group participation rules that
apply to any particular type of cov-
erage.

(4) In the case of a network plan, a
map or listing of counties served.

(5) Any other information required
by the State.

(d) Exception. An issuer is not re-
quired to disclose any information that
is proprietary and trade secret infor-
mation under applicable law.

(Approved by the Office of Management and
Budget under control number 0938–0702.)

[62 FR 16958, Apr. 8, 1997, as amended at 62
FR 35906, July 2, 1997]

Subpart F—Exclusion of Plans and
Enforcement

§ 146.180 Treatment of non-Federal
governmental plans.

The plan sponsor of a non-Federal
governmental plan may elect to be ex-
empted from any or all of the require-
ments identified in paragraph (a) of
this section with respect to any por-
tion of its plan that is not provided
through health insurance coverage, if
the election complies with the require-
ments of paragraphs (b) and (c) of this
section. The election remains in effect
for the period described in paragraph
(d) of this section.

(a) Exemption from requirements. The
election described in this section ex-
empts a non-Federal governmental
plan from the following requirements:

(1) Limitations on preexisting condi-
tion exclusion periods (§ 146.111).

(2) Special enrollment periods for in-
dividuals and dependents (§ 146.117).

(3) Prohibitions against discriminat-
ing against individual participants and
beneficiaries based on health status
(§ 146.121).

(4) Standards relating to benefits for
mothers and newborns (section 2704 of
the PHS Act).

(5) Parity in the application of cer-
tain limits to mental health benefits
(section 2705 of the PHS Act).

(b) Form and manner of election. (1)
The election must be in writing.

(2) The election document must in-
clude as an attachment a copy of the
notice described in paragraphs (f) and
(g) of this section.

(3) The election document must state
the name of the plan and the name and
address of the plan administrator.
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(4) The election document must ei-
ther state that the plan does not in-
clude health insurance coverage, or
identify which portion of the plan is
not funded through insurance.

(5) The election must be made in con-
formity with all the plan sponsor’s
rules, including any public hearing, if
required, and the election document
must certify that the person signing
the election document, including if ap-
plicable a third party plan adminis-
trator, is legally authorized to do so by
the plan sponsor.

(6) The election document must be
signed by the person described in para-
graph (b)(5) of this section.

(c) Timing of election. (1) For plans not
subject to collective bargaining agree-
ments, the election must be received
by HCFA by the day preceding the be-
ginning date of the plan year.

(2) For plans provided under a collec-
tive bargaining agreement, the elec-
tion must be received by HCFA no
later than 30 days after—

(i) The date of the agreement be-
tween the governmental entity and
union officials; or

(ii) If applicable, ratification of the
agreement.

(3) HCFA may extend the deadlines
specified under paragraphs (c)(1) and
(c)(2) of this section for good cause.

(4) If the plan sponsor fails to file a
timely election in accordance with
paragraphs (c)(1) through (c)(3) of this
section, the plan is subject to the re-
quirements described in paragraph (a)
of this section for the entire plan year,
or, in the case of a plan provided under
a collective bargaining agreement, for
the term of the agreement.

(d) Period of election. An election
under paragraph (a) of this section
applies—

(1) For a single specified plan year; or
(2) In the case of a plan provided

under a collective bargaining agree-
ment, for the term of the agreement.
(For purposes of this section, if a col-
lective bargaining agreement expires
during the bargaining process for a new
agreement, and the parties agree that
the prior bargaining agreement contin-
ues in effect until the new agreement
takes effect, the ‘‘term of the agree-
ment’’ is deemed to continue until the
new agreement takes effect.)

(e) Subsequent elections. An election
under this section may be extended
through subsequent elections.

(f) Notice to participants. (1) A plan
that makes the election described in
this section notifies the participant of
the election, and explains the con-
sequences of the election. This notice
must be provided—

(i) to each participant at the time of
enrollment under the plan; and

(ii) To all participants on an annual
basis.

(2) The notice shall be in writing, and
must include the information specified
in paragraph (g) of this section.

(3) The notice shall be provided to
each participant individually.

(4) Subject to paragraph (g) of this
section, the requirements of para-
graphs (f)(1) through (f)(3) of this sec-
tion are considered to have been met if
the notice is prominently printed in
the summary plan document, or equiv-
alent document, and each participant
receives a copy of that document at the
time of enrollment and annually there-
after.

(g) Notice content. The notice must
contain at least the following informa-
tion:

(1) A statement that, in general, Fed-
eral law imposes upon group health
plans the requirements described in
paragraph (a) of this section (which
must be individually described in the
notice).

(2) A statement that Federal law
gives the plan sponsor of a non-Federal
governmental plan the right to exempt
the plan in whole or in part from the
requirements described in paragraph
(a) of this section, and that the plan
sponsor has elected to do so.

(3) A statement identifying which
parts of the plan are subject to the
election, and each of the requirements
of paragraph (a) of this section from
which the plan sponsor has elected to
be exempted.

(4) If the plan chooses to provide any
of the protections of paragraph (a) of
this section voluntarily, or is required
to under State law, a statement identi-
fying which protections apply.

(h) Certification and disclosure of cred-
itable coverage. Notwithstanding an
election under this section, a non-Fed-
eral governmental plan must provide
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for certification and disclosure of cred-
itable coverage under the plan with re-
spect to participants and their depend-
ents in accordance with § 146.115.

(i) Effect of failure to comply with elec-
tion requirements. (1) Subject to para-
graph (i)(2) of this section, a plan’s fail-
ure to comply with the requirements of
paragraphs (f) through (h) of this sec-
tion invalidates an election made
under this section.

(2) Upon a finding by HCFA that a
non-Federal governmental plan has
failed to comply with the requirements
of paragraphs (f) through (h) of this
section, and has failed to correct the
noncompliance within 30 days (as pro-
vided in § 146.184(d)(7)(iii)(B)), HCFA no-
tifies the plan that its election has
been invalidated and that it is subject
to the requirements of this part.

(3) A non-Federal governmental plan
described in paragraph (i)(2) of this sec-
tion that fails to comply with the re-
quirements of this part is subject to
Federal enforcement by HCFA under
§ 146.184, including appropriate civil
money penalties.

(Approved by the Office of Management and
Budget under control number 0938–0702.)

[62 FR 16958, Apr. 8, 1997; 62 FR 31694, June 10,
1997, as amended at 62 FR 35906, July 2, 1997]

§ 146.184 Enforcement.

(a) Enforcement with respect to group
health plans—(1) Scope. In general, the
requirements of the Health Insurance
Portability and Accountability Act
that apply to group health plans are
contained in part 7 of subtitle B of title
I of ERISA, and in subtitle K of the In-
ternal Revenue Code. They are en-
forced by the Secretary of Labor under
part 5 of subtitle B of title I of ERISA,
and the Secretary of the Treasury
under 26 U.S.C. 4980D. However, the
provisions that apply to group health
plans that are non-Federal govern-
mental plans are contained in title
XXVII of the PHS Act, and enforced by
HCFA. The provisions of title XXVII
that apply to health insurance issuers
that offer coverage in connection with
any group health plan are enforced in
the first instance by the States. If
HCFA determines under paragraph (b)
of this section that a State is not sub-
stantially enforcing the provisions,

HCFA enforces them under paragraph
(d) of this section.

(2) Non-Federal governmental plans.
Requirements of this part that apply to
group health plans that are non-Fed-
eral governmental plans (sponsored by
a State or local governmental entity)
are enforced by HCFA, as provided in
paragraph (d) of this section.

(b) Enforcement with respect to health
insurance issuers—(1) General rule—en-
forcement by State. Except as provided
in paragraph (b)(2) of this section, each
State enforces the requirements of this
part with respect to health insurance
issuers that issue, sell, renew or offer
health insurance coverage in the small
or large group markets in the State.

(2) Enforcement by HCFA. HCFA en-
forces the provisions of this part with
respect to health insurance issuers,
using the procedures described in para-
graph (d) of this section, only in the
following circumstances:

(i) State election. If the State chooses
not to enforce the Federal require-
ments.

(ii) State failure to enforce. If HCFA
makes a determination under para-
graph (c) of this section that a State
has failed to substantially enforce one
or more provisions of this part.

(c) Determination by Administrator. If
HCFA receives information, through a
complaint or any other means, that
raises a question whether a State is
substantially enforcing one or more
provisions of this part, HCFA follows
the procedures set forth in this section.

(1) Verification of exhaustion. HCFA
makes a threshold determination of
whether the individuals affected by the
alleged failure to enforce have made a
reasonable effort to exhaust any State
remedies. This may involve informal
contact with State officials about the
questions raised.

(2) Notice to the State. If HCFA is sat-
isfied that there is a reasonable ques-
tion whether there has been a failure
to substantially enforce, HCFA pro-
vides notice as specified in paragraph
(c)(3) of this section, to the following
State officials:

(i) The Governor or chief executive
officer of the State.

(ii) The insurance commissioner or
chief insurance regulatory official.
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